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IDENTITY AND INTEREST OF AMICI CURIAE  

American Trucking Associations, Inc., (ATA) is the national associa-

tion of the trucking industry, comprising motor carriers, state trucking 

associations, and national trucking conferences, and was created to 

promote and protect the interests of the national trucking industry. Its 

direct membership includes approximately 1,800 trucking companies 

and industry suppliers of equipment and services; and in conjunction 

with its affiliated organizations, ATA represents over 30,000 companies 

of every size, type, and class of motor carrier operation—many of whom 

rely on their independent contractor relationships with owner-operators 

to help efficiently align freight-hauling capacity and specialized equip-

ment with fluctuations in demand. ATA regularly represents the com-

mon interests of the trucking industry in courts and agencies 

throughout the nation. 

The California Trucking Association (CTA) has over 1,500 members 

who operate more than 350,000 trucks in California. CTA’s members 

transport 85 percent of the shipments that travel on California’s high-

ways each day, from self-employed independent contractor owner-

operators to large international motor carriers employing thousands of 
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truck drivers. CTA has been serving the businesses that operate trucks 

in California for over seventy-five years. Over the years that CTA has 

represented trucking enterprises in California, it has acquired 

knowledge and information about the practices and policies that regu-

late and affect this industry. 

The Customized Logistics and Delivery Association (CLDA) is a non-

profit trade association that advances the interests of the customized 

logistics and delivery industry through advocacy, networking and edu-

cation. CLDA's membership includes over 300 first, middle and last 

mile delivery companies, and over 3,500 driver members. CLDA's mem-

bers are the people who transport packages, medical supplies, bulk ma-

terials, documents, and other goods to the home, office and everything 

in between. CLDA members widely use independent contractors as a vi-

tal component of their business model. 

ARGUMENT 

ATA endorses the arguments offered in the amicus brief filed by the 

Coalition for a Democratic Workplace (which ATA and CLDA are mem-

bers of), explaining how the D.C. Circuit’s decisions in FedEx Home De-

livery v. NLRB, 563 F.3d 492 (D.C. Cir. 2009) and FedEx Home 
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Delivery v. NLRB, 849 F.3d 1123 (D.C. Cir. 2017), along with other rel-

evant precedent, preclude the Board from replacing the independent 

contractor standard it adopted in SuperShuttle DFW, Inc., 367 NLRB 

No. 75 (2019) with the one it adopted in FedEx Home Delivery, 361 

NLRB 610 (2014). Rather than repeat those arguments, amici here 

submit this brief to explain the crucial role independent contractors 

play in the trucking industry, and how the FedEx Home Delivery 

standard, if re-adopted, will deter prospective owner-operators from 

making the investments needed to start, build, and maintain their own 

small trucking businesses, and by extension will negatively impact the 

nation’s freight-hauling capacity and further disrupt the supply chain 

that depends on it. 

A. The Longstanding Use of Independent Contractors in the Trucking 
Industry Mutually Benefits Owner-Operators and Motor Carriers. 

In the trucking industry, the use of “owner-operators”—independent 

businesspersons who contract their services and lease their motor vehi-

cle equipment to trucking companies pursuant to 49 U.S.C. 14102 and 

related regulations set forth at 49 C.F.R. § 376—is widespread and eco-

nomically crucial. For decades, independent owner-operators, who drive 

their vehicles or employ others to drive them, have been widely used by 
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trucking companies to meet fluctuations in demand, provide needed 

equipment at considerable cost savings, and address longstanding 

shortages of experienced operators. In addition, a number of trucking 

companies have structured their business models around the use of in-

dependent contractors, recognizing that the experience, maturity, ener-

gy, and initiative of the independent owner-operator can be harnessed 

to the mutual benefit of trucking companies and contractors alike. This 

synergy, in turn, benefits the broader economy, as shippers and con-

sumers take advantage of a productive trucking industry to efficiently 

move the goods they depend on. 

1. Independent Contractors Play a Crucial Role in the Trucking 
Industry. 

The role of independent contractors in trucking operations has a his-

tory essentially as long as the industry itself. See Ex Parte No. MC 43 

(Sub-No. 12), Leasing Rules Modifications, 47 Fed. Reg. 53858, 53860 

(Nov. 30, 1982) (“Prior to the Motor Carrier Act of 1935, motor carriers 

regularly performed authorized operations in non-owned vehicles. To a 

large extent, ownership of these vehicles was vested in the persons who 

drove them, commonly referred to as owner-operators.”). Indeed, nearly 

seventy years ago, the Supreme Court noted the trucking industry’s ex-



 

5 

tensive use of leased equipment supplied and operated by owner-

operator truckers. Am. Trucking Ass’ns, Inc. v. United States, 344 U.S. 

298, 303 (1953) (“Carriers … have increasingly turned to owner-

operator truckers to satisfy their need for equipment as their service 

demands.”). 

Accurate, recent estimates of the number of independent contractors 

and owner-operators are difficult to obtain, but there is no question that 

they constitute a substantial segment of the industry. The Owner-

Operator Independent Drivers Association—the largest trade associa-

tion representing independent owner-operators and professional driv-

ers—boasts over 150,000 members operating more than 240,000 trucks 

in the U.S. and Canada. See “OOIDA Timeline,” available at http://

www.ooida.com/who-we-are. (OOIDA’s membership, of course, is only a 

subset of owner-operator population.) The Census Bureau’s 2002 Vehi-

cle Inventory and Use Survey—the most recent comprehensive invento-

ry of trucks nationwide—counted over 545,000 trucks primarily 

operated by owner-operators. U.S. Census Bureau, 2002 Vehicle Inven-

tory and Use Survey 15, 39 (Dec. 2004), available at https://
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www2.census.gov/library/publications/economic-census/2002/vehicle-

inventory-and-use-survey/ec02tv-us.pdf.  

For trucking companies, contractors provide a number of advantages. 

Independent owner-operators often are mature, experienced drivers 

who are highly skilled, with proven safety records, and highly motivat-

ed. The availability of such owner-operators and their equipment 

(through leases to carriers) enables motor carriers to save on equipment 

and capital costs, and provides the flexibility necessary to meet the var-

ious kinds of fluctuation in demand for cargo capacity—seasonal, geo-

graphic, sector-based, or otherwise—that are an inherent challenge for 

the trucking industry. As the United States Supreme Court has ex-

plained, 

[d]emand for a motor carrier’s services may fluctuate sea-
sonally or day by day. Keeping expensive equipment operat-
ing at capacity, and avoiding the waste of resources 
attendant upon empty backruns and idleness, are necessary 
and continuing objectives. It is natural, therefore, that a car-
rier that finds itself short of equipment necessary to meet an 
immediate demand will seek the use of a vehicle not then re-
quired by another carrier for its operations, and the latter 
will be pleased to accommodate. Each is thereby advantaged. 
 

Transamerican Freight Lines, Inc. v. Brada Miller Freight Sys., 423 

U.S. 28, 35 (1975). Independent contracting is, in other words, crucial to 
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the ability of motor carriers to remain nimble and competitive in the 

face of inevitable fluctuations in demand for their services.  

2. The Independent Contracting Model Offers Owner-Operators 
Entrepreneurial Opportunities That Are Unavailable to Employee 
Drivers. 

Independent contracting provides significant advantages to owner-

operators as well. By successfully and skillfully managing operations, 

an independent owner-operator grows his or her own business, whether 

by productively performing services him or herself, or by hiring employ-

ees to provide additional services. See, e.g., Philip J. Romero, The Eco-

nomic Benefits of Preserving Independent Contracting 30 (Sept. 2011), 

available at http://www.cbrt.org/wp-content/uploads/2012/04/Final-

Romero-Report.pdf. For the owner-operator, this arrangement provides 

a number of advantages compared to employment with a motor carrier. 

For one thing, studies show high levels of satisfaction among inde-

pendent contractors generally. As one survey concluded, the vast major-

ity of independent workers affirmatively chose that path, with “[o]nly 1 

in 7 report[ing] that the decision to work independently was due to fac-

tors beyond their control.” MBO Partners, The State of Independence in 

America: Third Annual Independent Workforce Report 6 (Sept. 2013), 
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available at http://info.mbopartners.com/rs/mbo/images/2013-MBO_

Partners_State_of_Independence_Report.pdf. The survey concluded 

that “the average independent has been walking this path for over 10 

years,” and that they are “getting what they want,” with some 77% re-

porting that they intended to maintain an independent course, and 64% 

rating their satisfaction as 8 or higher on a 10-point scale. Ibid. See also 

Bureau of Labor Statistics, Contingent and Alternative Employment 

Arrangements – May 2017 at 6 (June 7, 2018), available at https:// 

www.bls.gov/news.release/pdf/conemp.pdf (“Fewer than 1 in 10 inde-

pendent contractors said they would prefer a traditional work arrange-

ment.”). 

Beyond this cross-industry satisfaction with independent contract-

ing, owner-operators reap benefits that arise from long-standing prac-

tices in the trucking industry. For example, owner-operators typically 

outearn similarly situated employee drivers by a significant margin: ac-

cording to a recent report from the American Transportation Research 

Institute, annual net earnings for independent owner-operators average 

around $70,000, compared to less than $49,000 industry-wide. R. Brew-

ster, Owner-Operators/Independent Contractors in the Supply Chain at 
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24 (Dec. 2021), available at https://truckingresearch.org/2021/12/01/

owner-operators-independent-contractors-in-the-supply-chain/. See also 

U.S. Bureau of Labor Statistics, Occupational Employment and Wages: 

Heavy and Tractor-Trailer Truck Drivers (May 2020), available at 

https:// www.bls.gov/oes/current/oes533032.htm. Moreover, independent 

owner operators dominate the high end of the earnings scale for com-

mercial vehicle operators as compared to employee drivers. Id. fig. 11. 

But independent truckers have the opportunity to do far more than 

simply make more money by personally hauling freight. Because busi-

ness start-up costs in the trucking industry consist principally of the 

cost of purchasing or leasing a power unit and various licensing and in-

surance fees, trucking provides an opportunity to start and build a new 

business with an investment that, while substantial, is modest com-

pared to many other new business opportunities. Entrepreneurial own-

er-operators can purchase additional trucks and trailers, and employ 

drivers and other staff to carry out and expand their businesses. Indeed, 

some of today’s largest trucking companies grew from a single-truck op-

eration. See, e.g., Prime Inc. Company History, http://

www.primeinc.com/company-history. While most will not aspire to such 
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growth, independent contracting in the trucking industry allows owner-

operators to live out their own version of the American dream, enabling 

them to be their own bosses, nurture their own enterprises, and deter-

mine how much time they want to devote to work. 

B. Rejection of the SuperShuttle Standard Would Make It More Diffi-
cult for Owner-Operators to Obtain the Entrepreneurial Opportuni-
ties They Seek, and Negatively Impact the Nation’s Freight Capacity 
and Supply-Chain Flexibility. 

Rejecting the SuperShuttle independent contractor standard in favor 

of the FedEx Home Delivery standard would strongly discourage the 

win-win arrangements described above, despite Congress’s express de-

cision to place independent contractor relationships outside the scope of 

the NLRA. See 29 U.S.C. § 152(3).  

1. The trucking industry in the United States has, for many years, 

suffered an acute shortage of commercial drivers. See American Truck-

ing Associations Economics Dept., Driver Shortage Update 2021 (Oct. 

25, 2021) available at https://www.trucking.org/sites/default/files/2021-

10/ATA%20Driver%20Shortage%20Report%202021%20Executive%20

Summary.FINAL_.pdf (estimating current shortage of over 80,000 driv-

ers, and projecting that the industry will need to recruit nearly 

1,000,000 new drivers over the course of the decade to meet increasing 
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demand and replace retiring drivers). That shortage means that, as a 

practical matter, an employee-driver position is available to virtually 

any qualified individual who wants one. It stands to reason, then, that 

drivers who choose independent contracting do so not out of economic 

compulsion or lack of other options, but because they want to try to reap 

the potential advantages of contracting over employment: specifically, 

the opportunities described above, to earn more and to build their own 

businesses. 

2. The SuperShuttle standard provides potential owner-operators 

with some reassurance that their choice of entrepreneurialism over em-

ployment will be respected, and that they will have an opportunity to 

realize a return on their investment in purchasing a truck. To be sure, 

the SuperShuttle standard does not guarantee that any given owner-

operator will be classified as an independent contractor: the standard’s 

emphasis on entrepreneurial opportunity “‘does not make applying the 

test mechanical.’” SuperShuttle, 367 NLRB No. 75 at *12 (quoting Fed-

Ex Home Delivery, 563 F.3d at 497). But by “evaluat[ing] the common-

law factors through the prism of entrepreneurial activity,” id. at *15, 

the test ensures that an owner-operator’s indisputable entrepreneurial 
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opportunities will help clarify their independent status, particularly 

where—as is often the case—the various common-law factors may point 

in different directions. By the same token, for motor carriers who have 

structured their operations around contractual relationships with inde-

pendent owner-operators, the SuperShuttle standard provides them 

with a necessary level of stability with respect to the status of their op-

erational model. 

By contrast, the FedEx Home Delivery standard “severely limit[]s 

the significance of entrepreneurial activity” to the independent contrac-

tor analysis, id. at *17, relegating it to “a single aspect of a newly coined 

factor,” id. at *12. See also FedEx Home Delivery, 361 NLRB at 620 

(“entrepreneurial opportunity represents one aspect of a relevant factor 

that asks whether the evidence tends to show that the putative contrac-

tor is, in fact, rendering services as part of an independent business”). 

As the D.C. Circuit observed, this “formulation[] of the legal test” does 

not represent a “fairly conflicting view[]” as compared to the SuperShut-

tle formulation. FedEx Home Delivery, 849 F.3d at 1128. Especially 

problematic is the fact that the FedEx standard offers little guidance or 

predictability in weighing common-law factors that are “indicia of inde-
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pendent contractor status” against “factors that would support employ-

ee status.” Id. at 1126. 

3. Adopting the FedEx Home Delivery standard—an unpredictable 

standard that deprecates the entrepreneurial opportunities that are the 

hallmark of the owner-operator model—would thus inevitably have a 

serious chilling effect on the willingness of entrepreneurial drivers to 

invest significant resources in acquiring trucks that they might never 

enjoy the opportunity to profit from. It would similarly chill motor car-

riers’ willingness to engage owner-operators as independent contractors 

and potentially see their business models upended.  

a. One consequence would be to reduce the opportunities for entre-

preneurial owner-operators to expand their businesses by providing 

carriers with freight-hauling services. Another would be the harm to 

the broader economy—which relies overwhelmingly on trucks to deliver 

everything from raw materials and agricultural products to consumer 

goods—by making it harder to take advantage of the capacity-shifting 

efficiencies of the owner-operator model. See American Trucking Asso-

ciations, American Trucking Trends 2021 at 5 (in 2020, trucks moved 

72.5% of domestic tonnage, representing 80.4% of the nation’s freight 
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bill). 

b. Given the crucial role owner-operators play in the trucking indus-

try, undermining the independent contractor model would represent a 

major disruption at the best of times. In the context of the present, on-

going supply chain crisis, it would be nothing short of catastrophic. 

While owner-operators are common in nearly all sectors of the trucking 

industry, they are particularly important in the “intermodal” sector, the 

sector of the trucking industry responsible for moving shipping contain-

ers out of and into the nation’s ports and railheads. At the other end of 

the supply chain, independent contractors provide as much as 90% of 

“last-mile delivery” capacity, which has become an ever more crucial 

means by which families obtain their basic needs during the course of 

the covid-19 pandemic.1 Without a pool of entrepreneurial owner-

 
1  In an April 2021 report, the World Economic Forum (WEF) stated 
that business to consumer parcel delivery rose 25% in 2020. WEF, Pan-
demic, Parcels and Public Vaccination: Envisioning the Next Normal for 
the Last-Mile Ecosystem at 9, (April 2021), available at https://www3.
weforum.org/docs/WEF_Pandemic_Parcels_and_Public_Vaccination_
report_2021.pdf. Even pre-pandemic, the WEF predicted that demand 
for last-mile delivery would grow an additional 78% by 2030. WEF, The 
Future of the Last-Mile Ecosystem at 6 (January 2020), available at 
https://www3.weforum.org/docs/WEF_Future_of_the_last_mile_
ecosystem.pdf. 
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operators to keep pace with the evolving last-mile delivery landscape 

and to meet the ever-shifting capacity needs of shippers and consumers, 

the already-stressed supply chain would further degrade, with serious 

negative consequences for businesses and consumers, and for the na-

tional economy. 

c. Perhaps most importantly, all of these adverse consequences would 

fly in the face of Congress’s unmistakable, affirmative choice to remove 

independent contractors from the scope of the NLRA, 29 U.S.C. 

§ 152(3), by chilling a model Congress specifically acted to preserve.  

CONCLUSION 

The Board should retain the independent contractor standard it 

adopted in SuperShuttle.  
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