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 The Court should dismiss this lawsuit for two reasons.  First, there is no subject matter 

jurisdiction because the Plaintiffs lack standing to sue.  Second, even if the Plaintiffs did have 

standing to sue, dismissal in favor of the Defendants still would be warranted because each of the 

Plaintiffs’ four constitutional arguments is without merit.   

LEGAL STANDARD 

 CR 56.03 permits a grant of summary judgment if “the pleadings, depositions, answers to 

interrogatories, stipulations, and admissions on file, together with affidavits, if any, show that there 

is no issue as to any material fact and that the moving party is entitled to judgment as a matter of 

law.” Steelvest, Inc. v. Scansteel Serv. Ctr., Inc., 807 S.W.2d 476, 480 (Ky. 1991).  To defeat such 

a motion, the opposing party must present “at least some affirmative evidence showing that there 

is a genuine issue of material fact for trial.” Id. at 482.  Because the Plaintiffs’ claims in this case 

rest of their theories of constitutional law, not contested issues of material fact, summary judgment 

is warranted under the standard in Steelvest and CR 56.03.1  

                                                           
1  This Defendant relies upon and incorporates by reference the description of HB 518’s 

contents, and the procedural history of its enactment and this litigation, set forth in the briefs 

submitted by the other Defendants. 
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ARGUMENT 

I. Dismissal is warranted because the Plaintiffs lack standing to sue.  

This lawsuit arises from the Governor’s unhappiness with the General Assembly’s decision 

to enact a new law that reduces the powers of his office.  But an executive branch officeholder’s 

unhappiness with the legislature’s revision of his office’s powers does not constitute a judicially 

cognizable injury. In addition, the Plaintiffs cannot satisfy the other two standing elements  

(causation and redressability) because none of the Defendants did what the Plaintiffs are 

complaining about—it was the General Assembly that enacted HB 518—and this Court lacks the 

ability to grant the Plaintiffs’ requested relief in any event.  Because there is no standing, there is 

no subject matter jurisdiction and the Plaintiffs’ lawsuit should be dismissed. 

 A. No Injury: There is no judicially cognizable injury-in-fact. 

 

To survive a standing challenge, “[t]he party bringing suit must show that the action injures 

him in a concrete and personal way.”  Cabinet for Health & Fam. Servs., Dep’t for Medicaid Servs. 

v. Sexton ex rel. Appalachian Reg’l Healthcare, Inc., 566 S.W.3d 185, 197 (Ky. 2018); Raines v. 

Byrd, 521 U.S. 811, 818 (1997) (“a plaintiff’s complaint must establish that he has a personal stake 

in the alleged dispute, and that the alleged injury suffered is particularized to him”).  To have 

standing, it is not sufficient to have a difference of opinion about what the law is2 or even a sincere 

belief that a statute violates the Constitution.3 

 Must the plaintiff’s “personal stake” pertain to his personal interest, or can it instead be 

                                                           
2  Jefferson Cnty. ex rel. Coleman v. Chilton, 33 S.W.2d 601, 605 (1930). 

 
3  Finch v. Miss. State Med. Ass’n, Inc., 585 F.2d 765, 774 (5th Cir. 1978) (“The mental 

disposition of the Governor is all that gives him cause to complain; were he to change his mind 

tomorrow and decide, rightly or wrongly, that the statute is valid, he would no longer have any 

interest in the case. He has no personal stake in the outcome of this case; he will not be affected 

favorably by a decision that the statute is unconstitutional nor adversely by a decision that it is 

valid.”). 
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some interest belonging to the office he holds?  For more than a century, the U.S. Supreme Court 

has required “the interest of an appellant in this court should be a personal, and not an official, 

interest.” Smith v. Indiana, 191 U.S. 138, 149 (1903).  For an officeholder to sue, he must allege 

some personal harm—for example, a risk of being expelled from office, or of being deprived of a 

paycheck—rather than a harm to the office he holds. 

 Can the legislature’s enactment of a new law reducing a Governor’s official powers 

constitute a judicially cognizable injury?  The reasoning in a case from the U.S. District Court for 

the Virgin Islands shows why the answer must be no.  In Legislature of the Virgin Islands v. 

DeJongh, 645 F. Supp. 2d 452 (D.V.I. 2009), a governor filed suit against the legislature to 

challenge the constitutionality of a bill that relocated a local court’s meeting place from one island 

(St. Thomas) to another (St. Croix).  Id. at 455.  The legislature moved to dismiss the governor’s 

suit, partly on the basis that the governor lacked standing to sue.  Id.  In short order the local court 

denied the legislature’s motion to dismiss and then granted the governor’s motion for summary 

judgment.  Id. at 456.  On appeal, the District Court ruled that the lower court erred by denying 

the legislature’s motion to dismiss.  Id. at 463-64.  After surveying rulings from federal courts in 

various circuits across the nation, the court concluded that the prevailing rule is the most sensible 

one: his only claimed injury was the “dilemma he faces between his responsibility to faithfully 

execute the laws of the Virgin Islands, including [its constitutional document], and his duty to 

enforce laws that he believes violate” that constitution.  In addition, the governor “does not allege 

that he is likely to be removed from office for failure to comply with” the enactment whose validity 

he was challenging.  “Unlike the plaintiffs in Allen who were appointed by a commissioner, the 

Governor, as an elected official, is not in realistic danger of expulsion from office at the hands of 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1903101422&pubNum=0000780&originatingDoc=I4e0cfc30c43711e9aec88be692101305&refType=RP&fi=co_pp_sp_780_149&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_780_149
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the Legislature.”4  Id. at 463.  Moreover, the District Court noted that “the challenged laws do not 

require the Governor to do anything that could be regarded as a violation of his responsibilities of 

office.”  Id.   

 The District Court also observed that if the Governor’s theory of standing were to be 

adopted, its logic necessarily “would confer standing on any public official who believes that a 

statute which he or she is charged with enforcing is unconstitutional.”  Id. (citing City of South 

Lake Tahoe v. California Tahoe Regional Planning Agency, 625 F.3d 231, 237 (9th Cir. 1980)).  

For instance, if the Governor’s argument prevailed, then “the Governor’s theory of standing would 

permit him to file suit alleging a civil rights violation based on search of a third party’s vehicle, 

which the Governor believed to be illegal.”  Rejecting that reasoning, the District Court concluded 

that “[b]ecause the Governor has not shown any concrete, personal injury resulting from the 

operation of the challenged laws beyond his belief that they violate the [Virgin Islands’ 

constitutional document], we find that he lacked standing to bring this action against the 

legislature.”  Id. 

 In this case, the Plaintiffs sustained no more of an “injury” by HB 518’s enactment than 

did the Governor of the Virgin Islands in DeJongh.  The harm that Governor Beshear complains 

of is a diminishment of the statutory powers of his office, not an injury to him personally: he does 

not allege that he is likely to be removed from office or suffer a salary reduction; there is no realistic 

danger of his expulsion from office at the hands of the General Assembly; and HB 518 does not 

require him to do anything more than what previous governors have done for decades—personally 

                                                           
4  The District Court distinguished Board of Education v. Allen, 392 U.S. 236 (1968), on two 

separate grounds: “The plaintiffs in Allen did not have standing by virtue of their duties of office 

alone.  They faced real risks of removal from office or diminution of funds if they refused to 

comply with the law in question.  Furthermore, the challenged law required the Allen plaintiffs to 

do something that was directly prohibited by an express term of the constitution.”  Id. at 463.  
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serving as a State Fair Board member and appointing new ones from time to time.  HB 518 does 

not require the Governor, or the Tourism Cabinet Secretary for that matter, “to do anything that 

could be regarded as a violation of his responsibilities of office.”  See id. at 463.5 

B. No Causation: The Plaintiffs’ putative harm was caused by a non-party (the 

General Assembly), not by any of the Defendants. 

 

 The Plaintiffs also lack standing because the Defendants’ actions did not cause the 

Plaintiffs’ purported injury.  To have standing, “there must have been a causal relationship between 

[Plaintiffs’] alleged injury and the activity about which [they] complain[].”  Tax Ease Lien Invs. 

1, LLC v. Commonwealth Bank, 384 S.W.3d 141, 143 (Ky. 2012).  That means that even if the 

Plaintiffs could show a judicially cognizable injury-in-fact, the second prong of standing still 

requires them to show how it is “fairly traceable” to an action of the Defendants.  See Sexton, 566 

S.W.3d at 196 (a plaintiff’s injury must be “fairly traceable to the defendant’s allegedly unlawful 

conduct.”) (emphasis added).  These Plaintiffs cannot do that because the action that they complain 

of was the General Assembly’s enactment of HB 518.  None of the Defendants to this action—not 

Commissioner Quarles, not Board Chairman Mark Lynn, and neither of the non-voting ex officio 

members of the Board—had anything to do with it.6  Because the Plaintiffs took aim at the wrong 

parties, they lack standing to proceed in this Court.  See Kasey v. Beshear, --- S.W.3d ---, 2021 

WL 1324395, at *4 (Ky. App. Apr. 9, 2021) (“We cannot say that the cause of those injuries was 

the Governor or Commissioner of Agriculture’s failure to enforce the animal shelter statutes.”). 

                                                           
5  Even if the Plaintiffs sincerely believe that HB 518 violates the Constitution, such a belief 

still would not suffice to give them standing to sue.  See Finch, 585 F.2d at 774 (governor’s belief 

that a statute violates the constitution is insufficient to give him standing). 
 
6  In their First Amended Complaint, the Plaintiffs erroneously stated that Robert Stivers and 

David Osborne serve as State Fair Board members, and named them as Defendants on the basis of 

that erroneous statement of fact.  Stivers and Osborne should not have been named as parties to 

this lawsuit.  See Footnote 14, below. 
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C. No Redressability: The Court cannot redress the Plaintiffs’ putative “harm” 

without violating the separation of powers. 

 

The enunciation of public policy is the prerogative of the General Assembly.  Hoffman v. 

Yellow Cab Co. of Louisville, 57 S.W.3d 257, 261 (Ky. 2001); KY. CONST. § 29.  KRS 247.090 to 

247.220, as amended by HB 518, collectively articulate the Commonwealth’s extant public policy 

with respect to the matters entrusted to the State Fair Board and the composition of the Board 

itself.  Because the General Assembly has enacted laws applicable to this subject matter, “any 

desired change in a legislatively expressed public policy must originate in the Legislature and not 

with the Judiciary.”  S.J.L.S. v. T.L.S., 265 S.W.3d 804, 819 (Ky. 2008).  See also Kasey, 2021 WL 

1324395, at *4 (“The circuit court correctly held that it could not grant this requested relief because 

it blatantly violates the separation of powers doctrine.”).  As in Kasey, this Court cannot grant the 

relief Plaintiffs seek without violating the separation of powers, which means that this lawsuit fails 

to meet the “redressability” element of standing in Sexton. 

II. Each and every one of the Plaintiffs’ constitutional theories is meritless. 

A. Section 93 of the Constitution, as amended by the voters in 1992, defeats the 

Plaintiffs’ first theory (which is based on a faulty interpretation of Section 76). 

 

 The Plaintiffs’ first theory claims that HB 518 violates Section 76 of the Constitution by 

infringing on the Governor’s power to fill vacancies on the State Fair Board.7  See First Amended 

Complaint ¶ 71.  But this theory is defeated by the plain text of a different section of that same 

Constitution, namely Section 93, as amended by the voters 28 years ago. 

                                                           
7  “He shall have the power, except as otherwise provided in this Constitution, to fill 

vacancies by granting commissions, which shall expire when such vacancies shall have been filled 

according to the provisions of this Constitution.” KY. CONST. § 76. 
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 In 1992, Kentucky’s voters approved a constitutional amendment which, in addition to 

allowing constitutional officers to serve two consecutive terms, wrote this sentence into Section 

93 of the Constitution: 

Inferior State officers and members of boards and commissions, not specifically 

provided for in this Constitution, may be appointed or elected, in such manner as 

may be prescribed by law, which may include a requirement of consent by the 

Senate, for a term not exceeding four years, and until their successors are appointed 

or elected and qualified. 

See Ky. CONST. § 93; 1992 Ky. Acts. 168 ch. 12 (emphasis added).8  What, exactly, does the phrase 

“prescribed by law” mean?  It means “conferred by the General Assembly.”  See Ex parte Auditor 

of Pub. Accts., 609 S.W.2d 682, 686 (Ky. 1980) (“As their powers are to be prescribed by law, and 

therefore must be conferred by the legislative body . . .”); Landrum v. Comm. ex rel. Beshear, 599 

S.W.3d 781, 786 (Ky. 2019).  Because Section 93 makes clear that the General Assembly has the 

power to prescribe by law how the members of boards and commissions are to be appointed or 

elected, the Plaintiffs’ theory (that Section 76 reserves to the Governor the power to make such 

appointments) must fail based on a plain reading of the text. 

 Now, had some previous governor asserted this Section 76 claim, thirty or forty years ago, 

he or she might have presented a closer question.  That’s because prior to the 1992 amendment, 

Section 93 said nothing at all about “members of boards and commissions”; its previous scope was 

limited to “[i]nferior state officers, not specifically provided for in this Constitution[.]”  Because 

the pre-1992 Constitution did not specifically address how the members of boards and 

commissions were to be appointed or elected, it fell to the courts to ascertain whether Section 76 

applied to that situation.   

                                                           
8  Because the State Fair Board “is not specifically provided for” in the Constitution—there 

is no mention of it, anywhere, in that document—the manner of appointment for State Fair Board 

members fits within the scope of Section 93. 
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On several occasions the old Court of Appeals held that Section 76 pertains only to 

vacancies in those offices that were created by the Constitution itself.  Rouse v. Johnson, 28 S.W.2d 

745, 751 (1930); Poyntz v. Shackelford, 107 Ky. 546, 54 S.W. 855, 857–58 (1900), overruled in 

part on other grounds by Pratt v. Breckinridge, 65 S.W. 136 (1901).  In Poyntz, the court reasoned 

from the text of the Constitution, figuring that the because Section 76 provides that a governor’s 

appointments “shall expire when such vacancies have been filled according to the provisions of 

this Constitution,” it logically follows that Section 76 “cannot, of necessity, have any application 

to vacancies in office for the filling of which no provision is made in the constitution; for, as to 

such offices, there would be no period at which the commissions granted by the governor would 

expire.”  Id. at 857-58 (emphasis added).9   

 In any event, following the 1992 constitutional amendment, there remains no room for 

doubt about how members are to be named to serve on boards and commissions: Section 93 says 

they should be named in whatever manner is “prescribed by law” in the acts of the General 

Assembly.  And in the twenty-eight years since this constitutional amendment took effect, the 

General Assembly enacted legislation many times setting forth—that is to say, “prescrib[ing] by 

law”—the procedures for electing or appointing individuals to serve on various boards and 

commissions (which exist because the General Assembly enacted laws creating them).  The State 

Fair Board is no different: just as the General Assembly previously “prescribed by law” how the 

members of those other boards and commissions should be appointed, in 2021 the General 

                                                           
9  See also Bill Lear & Dave Fleenor, Boards and Commissions: Executive Power – With 

Limits, KY. BENCH & BAR, July 2008, at 23 (observing that “[m]ost cases have held that Section 

76 applies only to constitutionally created offices,” and questioning the Kentucky Supreme Court’s 

statement in dicta that Section 76 was the source of the Governor’s power to appoint members to 

university boards in Comm. ex rel. Cowan v. Wilkinson, 828 S.W.2d 610 (Ky. 1992).  

 

Wilkinson, in any event, was decided prior to the voters’ approval of the 1992 constitutional 

amendment. 
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Assembly “prescribed by law” how the State Fair Board’s members should be appointed.  The 

plain text of Section 93 of the Kentucky Constitution supports what the General Assembly has 

done. 

B. There is no basis in Kentucky law for the notion that Section 69 means that 

the Governor is entitled to control a majority of board appointments. 

 Plaintiffs’ next theory is that “HB 518 violates Section 69 of the Kentucky Constitution by 

infringing on the supreme executive authority of the Governor, the Chief Magistrate, by removing 

the Governor’s authority to appoint all voting members of the State Fair Board, a board in the 

executive department and under the Tourism, Arts, and Heritage Cabinet, and giving the 

Commissioner, who is not the Chief Magistrate, the authority to appoint the majority – nine (9) of 

the 14 voting members appointed.”  See First Amended Complaint ¶ 66.  There is no basis in 

Kentucky law for this bald assertion—no case saying that Section 69 means that the Governor is 

entitled to appoint a majority of members (let alone “all” members) of every board and 

commission.  The Court should reject this novel theory because there is no basis for it.10   

 This is not the first time that a Governor and an Agriculture Commissioner have locked 

horns in a dispute about the General Assembly’s apportionment of executive powers between their 

respective offices.  Some 40 years ago, Governor John Y. Brown, Jr. issued an executive order 

purporting to transfer various functions, personnel and funds out of the Department of Agriculture 

and into a cabinet that was under the control of Governor Brown, not Agriculture Commissioner 

Alben Barkley II.  Brown v. Barkley, 628 S.W.2d 616, 618 (Ky. 1982). 

                                                           
10  And, as noted in the previous section, Section 93 states that members of boards and 

commissions are to be named in whatever manner the General Assembly “prescribed by law,” 

which means that the General Assembly can give the Governor, or the Agriculture Commissioner 

for that matter, as much or as little power to appoint members to a particular board as the legislators 

see fit. 
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 In a unanimous opinion authored by Chief Justice Palmore, the Kentucky Supreme Court 

ruled in favor of Commissioner Barkley and against Governor Brown, holding that the Governor’s 

“temporary reorganization” powers in KRS 12.028(1) could not be used to alter the General 

Assembly’s previous decision, codified in statute, to place one executive branch agency (the 

Department of Agriculture) under the control of a constitutional officer (the Agriculture 

Commissioner) who was independently elected by the voters. Id. at 622-24 (“The Governor has 

no constitutional or statutory power to transfer powers, duties, personnel, funds or property that 

have been assigned by the General Assembly to a department headed by an officer named in Const. 

Sec. 91.”).  To arrive at this conclusion, the Court also held that: 

 “to the extent the Governor has any implied or inherent powers in addition to those the 

Constitution expressly gives him, it seems clear that such unexpressed executive power is 

subservient to the overriding authority of the legislature,” id. at 621;  

 “As the Governor is the ‘supreme executive power,’ it is not possible for the General 

Assembly to create another executive officer or officers who will not be subject to that 

supremacy, but it definitely has the prerogative of withholding executive powers from 

him by assigning them to these constitutional officers who are not amenable to his 

supervision and control.”; id. at 622 (emphasis added);11 and 

 “Practically speaking, except for those conferred upon him specifically by the Constitution, 

[the Governor’s] powers, like those of the executive officers created by Const. Sec. 91, are 

only what the General Assembly chooses to give him.” Id. at 623. 

All three of these points in Brown v. Barkely undercut the Plaintiffs’ bald assertion, in Paragraph 

66 of their First Amended Complaint, that “HB 518 violates Section 69 of the Kentucky 

Constitution by infringing on the supreme executive authority of the Governor, the Chief 

                                                           
11  See also Rouse, 28 S.W.2d at 749 (“That the Legislature may annex additional duties to a 

constitutional office, or confer powers upon a constitutional officer other than those expressly 

prescribed by the Constitution, unless inhibited from so doing by that instrument, is everywhere 

recognized and practiced in this and other jurisdictions, illustrations of which in this state are to be 

found from time to time since the creation of the commonwealth.”). 
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Magistrate, by removing the Governor’s authority to appoint” a majority of the members of the 

State Fair Board. 

The analysis is simple: Brown v. Barkley holds that the General Assembly “definitely has 

the prerogative of withholding executive powers from [the Governor] by assigning them to these 

constitutional officers who are not amenable to his supervision and control.”  Id. at 622.12   

That is exactly what happened in this case: by enacting HB 518, the General Assembly 

exercised the legislative prerogative, acknowledged by the Kentucky Supreme Court in Brown v. 

Barkley, to withhold a specific power (the power to appoint several members of the State Fair 

Board) from Governor Beshear and re-assign that power to a different constitutional officer 

(Commissioner Quarles) who is “not amenable to his power and control.”  Brown v. Barkley leaves 

no room for doubt that the General Assembly had the power to do what it did. 

C. Plaintiffs’ next theory (that HB 518 violates Section 81 of the Kentucky 

Constitution by impeding the Governor’s duty to take care that the laws be 

faithfully executed) has no basis. 

 

 Plaintiffs’ Section 81 claim is a two-parter.  On both parts the Plaintiffs are wrong. 

1. The Constitution does not guarantee that the Governor gets to appoint 

a majority of a board’s members. 

 

 First, the Plaintiffs contend that “HB 518 violates Section 81 of the Kentucky Constitution 

                                                           
12  In other words, if the Court were to rule in favor of the Plaintiffs on their Section 76 claim, 

then:  

 

(1) the Governor’s “implied or inherent powers” would not “be subservient to the overriding 

authority of the legislature,” contrary to Brown v. Barkley;  

 

(2) the General Assembly would not have “the prerogative of withholding executive powers 

from [the Governor] by assigning them to these constitutional officers who are amenable to 

his supervision and control, contrary to Brown v. Barkley; and  

 

(3) the Governor’s powers would necessarily extend beyond “what the General Assembly 

chooses to give him,” contrary to Brown v. Barkley. 
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by impeding the Governor’s and Secretary’s duty to take care that the laws be faithfully executed 

by removing the Governor’s authority to appoint all of the voting members of the State Fair Board 

and giving the Commissioner, who is not the Chief Magistrate and does not have a duty under 

Section 81, the authority to appoint the majority of voting members. HB 518 prevents the Governor 

and Secretary from ensuring that the laws are faithfully executed by giving them no ability to 

ensure the board with an annual budget of more than $50 million and unilateral contracting 

authority properly uses taxpayers’ money in its operations and properly maintains and operates all 

of the properties under its custody and control.”  See First Amended Complaint ¶ 68. 

 Again, there is no Kentucky case law that interprets Section 81 as meaning that the 

Governor is entitled to appoint a majority of board or commission members.  None.  The Plaintiffs 

do a fine job of trotting out paragraph after paragraph of plausible-sounding policy arguments for 

why, as a matter of good governance, the General Assembly ought to assign board appointment 

powers mostly (or entirely) to the Governor, but there is nothing in the Constitution that says the 

General Assembly must assign those appointment powers to the Governor. 

If the Constitution does not say the Governor gets to appoint a majority of a board’s 

members, what does it say?  As explained above, Section 93 (after its 1992 revision) says that 

“members of boards and commissions, not specifically provided for in this Constitution, may be 

appointed or elected, in such manner as may be prescribed by law.”  And “prescribed by law,” the 

Kentucky Supreme Court instructs, means “conferred by the legislative body.”  Ex parte Auditor, 

609 S.W.2d at 686; Landrum, 599 S.W.3d at 786.  Because Section 93 provides that the General 

Assembly has the power to “prescribe by law” how the members of boards are to be appointed or 

elected—which includes “prescribe[ing]” which Executive Branch officer gets to make 

appointments to a particular board—the General Assembly is free to decide.  And by enacting HB 
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518, the 2021 General Assembly “prescribed by law” that the Commissioner, not the Governor, 

should make a majority of appointments to the State Fair Board.  The General Assembly was 

within its rights to do so. 

2. The Constitution is not offended by the General Assembly’s decision to 

“administratively attach” the State Fair Board to the Tourism, Arts 

and Heritage Cabinet.  

Second, Plaintiffs argue that “HB 518 also violates Section 81 of the Kentucky Constitution 

by attaching the State Fair Board to the Tourism, Arts and Heritage Cabinet solely for 

administrative purposes and defining those purposes as to which matters the board requests that 

the Cabinet perform, giving the board sole discretion to deem necessary functions for its operation 

and properties. This prevents the Governor from taking care that the laws be faithfully executed 

through the head of his Executive Branch Cabinet to which the board is attached.”  See First 

Amended Complaint ¶ 68. 

 This is another incorrect argument.  The Tourism Cabinet is a creature of laws enacted by 

the General Assembly; its existence is not guaranteed, or even acknowledged, in the text of the 

Constitution.  And whatever agencies the General Assembly has created in the past, the General 

Assembly can revamp, consolidate, or abolish by means of new enactments in the future. Miller v. 

Jones, 658 S.W.2d 888, 888 (Ky. App. 1983) (“Generally speaking, what the legislative branch 

creates it also has the power to implement or even abolish.”).  Or to put it more succinctly, “[t]he 

Legislature giveth, the Legislature taketh away.”  Hill v. Taylor, 95 S.W.2d 566, 569 (1936). 

 With HB 518, the General Assembly assigned to the Tourism Cabinet the responsibility to 

perform certain administrative tasks for the State Fair Board from time to time, and further 

specified that the Cabinet’s responsibility to perform such tasks would arise only when the State 

Fair Board requested it.  This new directive is within the General Assembly’s power because there 

is no provision in the Constitution denying it the power to do so or vesting that power elsewhere.  
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See Brown v. Barkley, 628 S.W.2d at 623 (“It is axiomatic that under our Constitution the General 

Assembly has all powers not denied to it or vested elsewhere by the Constitution.”).  

 And once the General Assembly establishes a new public policy directive like those in HB 

518, the Governor and his cabinet secretaries must comply because “the executive branch exists 

principally to do its [the legislature’s] bidding.”  When the General Assembly enacts a new law, 

as it did by enacting HB 518, the Governor’s duty is to take care that the new law is faithfully 

executed.13  Id.   

D. Plaintiffs’ last theory (that HB 518 violates the separation of powers in 

Section 28) fails because the Speaker and President are named as non-voting 

ex officio members. 

 The Plaintiffs rely on Legislative Research Commission ex rel. Prather v. Brown, 664 

S.W.2d 907 (Ky. 1984), as the basis for their argument that “HB 518 violates Section 28 of the 

Kentucky Constitution by making the Speaker of the House of Representatives and the President 

of the Senate nonvoting, ex officio members of the State Fair Board.”  First Amended Complaint 

¶ 64.14 

                                                           
13  See also Fletcher v. Comm., 163 S.W.3d 852, 869 (Ky. 2005) (“the same Constitutional 

powers and duties described in Sections 69 and 81 are granted to the President of the United States 

by Article II, Sections 1 and 3 of the United States Constitution” and “the Constitution is neither 

silent nor equivocal about who shall make laws which the President is to execute. The first section 

of the first article says that ‘All legislative Powers herein granted shall be vested in a Congress of 

the United States.’”). 

 
14  This characterization of the bill’s language is incorrect because HB 518 named as State 

Fair Board members “[t]he President of the Senate or his or her designee, who shall serve as an 

ex officio, nonvoting member for the duration of his or her service as President of the Senate,” and 

“[t]he Speaker of the House of Representatives or his or her designee, who shall serve as an ex 

officio, nonvoting member for the duration of his or her service as Speaker of the House of 

Representatives.” (emphasis added).  Elsewhere in the First Amended Complaint, the Plaintiffs 

acknowledged the presence of HB 518’s “or his or her designee” language, but then they proceeded 

to named Stivers and Osborne as Defendants anyway.  See First Amended Complaint at 1. To be 

clear, the record in this case shows that the two non-voting ex officio board member positions were 

filled by designees of the President and the Speaker, not Stivers and Osborne themselves.  That 

being the case, it was improper for the Plaintiffs to name Stivers and Osborne as Defendants. 
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 In the part of LRC v. Brown that is pertinent to the Section 28 claim, the 1982 General 

Assembly enacted a statute making the Speaker and President Pro Tem ex officio members of the 

Enterprise Zone Authority Board.  Id. at 920 (“In the second category the Speaker of the House of 

Representatives and the President Pro Tem of the Senate are made ex officio members of certain 

existing boards and commissions.”); id. at n.16 (identifying the Enterprise Zone Authority board 

as the entity within the second category).  In LRC v. Brown, the Court ruled that the 1982 statute 

violated Section 28 because it constituted an unlawful attempt by the legislature to exercise a 

power—the power to make appointments to fill leadership posts within executive branch 

agencies—that belonged to the Executive branch.  Id. at 924 (“The statutes contained in category 

number two, in which the Speaker and the President Pro Tem are made members of certain boards, 

are also invalid because such constitutes a legislative appointment which infringes on the right of 

the Governor to make such appointments.”). 

HB 518 is different for at least four reasons.  First, unlike the statute at issue in LRC v. 

Brown, HB 518 does not purport to grant voting rights to the Speaker or President (or their 

designees).  Instead, HB 518 makes the Speaker and President (or their designees) non-voting ex 

officio members.  Second, because these two Board members are non-voting, as a practical matter 

they have no power to participate in the executive functioning of the Board—because the Board’s 

method of action is by the casting of members’ votes, and a non-voting member cannot participate 

in that function.  Third, because these two Board members cannot participate in the Board’s 

method of action, their role may not be “executive” in nature to begin with.  And fourth, unlike 

the statute that at issue in LRC v. Brown, HB 518 contemplates the potential participation of 

“designees” rather than the Speaker and President themselves. 
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In any event, even if the Court were to conclude that the General Assembly, by enacting 

HB 518, violated Section 28 when it made the Speaker and President non-voting ex officio 

members of the State Fair Board, LRC v. Brown teaches that the remedy for such a violation would 

be nothing more than a judicial declaration that those two non-voting positions are nullities.  See 

id. at 924 (“Therefore, such ex officio “appointment” is invalid. This being true, it follows that 

there is no position on the board or commission to be filled.”); KRS 446.090 (if any part of a statute 

is held unconstitutional, the remaining parts shall remain in force, unless the statute provides 

otherwise, or unless the remaining parts are so essentially and inseparably connected with and 

dependent upon the unconstitutional part that it is apparent that the General Assembly would not 

have enacted the remaining parts without the unconstitutional part, or unless the remaining parts, 

standing alone, are incomplete and incapable of being executed in accordance with the intent of 

the General Assembly). 

CONCLUSION 

 The Court should grant summary judgment in favor of the Defendants, either on standing 

grounds or because the Plaintiffs’ constitutional theories are without merit. 

Respectfully submitted, 

 

/s/ Joseph A. Bilby    

Joseph A. Bilby (No. 94384) 

Kentucky Department of Agriculture 

105 Corporate Drive 

Frankfort, Kentucky 40601 

joe.bilby@ky.gov 

       

      Counsel for Defendant Ryan Quarles in his official  

      capacity as Agriculture Commissioner 
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CERTIFICATE OF SERVICE 

 I certify that I will cause the foregoing to be filed today, July 21, 2021, with the Court’s 

ECF system, which in turn will cause notice to be sent electronically to the counsel of record. 

Respectfully submitted, 

 

/s/ Joseph A. Bilby    

 

      Counsel for Defendant Ryan Quarles in his official  

      capacity as Agriculture Commissioner 

  


